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Introduction
Indemnity and insurance provisions are key components of commercial leases, However, due to a number of open legal issues
related to the enforceability of these types of provisions, Massachusetts practitioners have faced the challenge of adequately pro-
tecting their clients’ interests while lacking clarity as to whether certain lease provisions would in fact be deemed enforceable by
state courts.

This article examines the Massachusetts Supreme Judicial Court’s recent decision in Norfolk & Dedham Mutual Fire Ins, Co.
v, Morrison et al.,' which resolved several open questions related to indemnity and insurance clauses in cormmercial [eases. In
particular, the court clarified that Mass. G.L. ¢. 186 § 15 applies to commercial leases and residential leases alike, and held that
under Mass, G.L. c. 186 § 15, the parties to a commercial lease cannot contract away any amount of liability for a landlord's neg-
ligent acts, The court also distinguished between obligations to indernify and obligations to purchase liability insurance,
thereby validating commercial lease provisions requiring that the landlord be named as an additional insured under the tenant’s
insurance policy.

In addition to reviewing the substance of the court’s decision in Nowfolk & Dedhan Mutual Fire Ins, Co., as well as its signifi-
cance with respect to cominercial lease provisions, this article identifies those issues that remain unresolved following the court's
decision and provides practical tips for navigating these lingering uncertainties.

Massachusetis General Laws ¢, 186 § 15
Massachusetts General Laws c. 186 § 15 voids lease provisions that require tenants to indemnify landlords or release them from
liability for their own negligence. Specifically, § 15 provides that:

[alny provision of a lease or other rental agreement relating to real praperty whereby a lessee or tenant enters into a
covenant, agreement or contract, by the use of any words whatsoever, the effect of which is to indemnify the lessor or
landlord or hold the lessor or landlord harmless, or preclude or exonerate the lessor or landlord from any or all liabil-
ity to the lessee or tenant, or to any other person, for any injury, loss, damage or Hability arising from any omission,
fault, negligence or other misconduct of the lessor or landlord on or about the leased or rented premises or on or abont
any elevators, stairways, hallways or other appurtenance used in connection therewith, shall be deemed to be against
public policy and void.
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The purpose of § 15 is to prevent a landlord from shifting responsibility for its own negligence to its tenants. The statute
does not specify whether or not it applies to both commercial and residential leases. However, Massachusetts practitioners have
long assumed that the statute applied to commercial leases and residential leases alike. The supreme judicial court in Novfolk &
Dedhan Mutual Fire Ins, Co. held that this is in fact the case, noting that there was “nothing in the words of the statute or its con-
text that would suggest that its reach was intended to be less than all leases relating to real property.”

Norfolk & Dedham Mutual Fire Ins. Co. v. Ellen Morrison et al,
The landlord in Norfolk & Dedhan Mutual Fire Ins. Co. owned an office park and leased a portion of the property to a medical
office. During the term of the lease, a patient visiting the medical office injured herself on a newly constructed cement curb in
the parking lot of the office complex. The patient subsequently sued both the tenant {the owner of the medical office} and the
landlord, alleging negligence. Following the commencement of that action, the landlord demanded that the tenant and the ten-
ant’s insurer, Norfolk & Dedham Mutual Fire Insurance Company, indemnify the landlord in accordance with certain provisions
of the lease, as the landlord was named as an additional insured under the tenant’s policy. The tenant’s insurer sought a declara-
tory judgment in superior court that the Hability and insurance provisions of the lease were void under Mass. G.L. ¢. 186 §15.
Accordingly, the tenant’s insurer argued that it did not have a duty to defend or indemnify the landlord,

The lease contained the following liability provision:

LIABILITY. LESSEE shall be solely responsible as between LESSOR and LESSEE for deaths or personal injuries fo all persons
and damnge to any properdy, ... ocourring iin or on the leased premiises (including any conmon areas as described below) and aris-
ing out of the use, control, condition or occupancy of the leased premises by LESSEE, excepf for death, personal injuries or property
damage directly resulting from the sole negligence of LESSOR, LESSEE agrees to indemmify and hold harmless LESSOR and
OWNER ... from any and all linbility, including but not linited o costs, expenses, damages, cavses of action, lais, jidgments
and attorney’s fees caused by or in any way arising out of any of the aforesaid matters, except for death, personal fnjuries or prop-
erty dmmnage directly resulting from the negligence of LESSOR. All common areas, including but not limifed to any parking areas,
skairs, corridors, roofs, walkinys and elevators ... shall be considered a part of the leased premises for linbility and Insurance pur-
poses when they are used by LESSEE or LESSEE's employees, agents, callers or invitees.

The insurance clause contained in the lease provided as follows:

INSURANCE. LESSEE shall secure and carry al its own expense a commercial general linbility policy insuring LESSEE,
LESSOR and OWNER against any claims based on bodily infury (including death) or property damage arising out of the condi-
tion of the leased premises (including any commmon areas as described above) or their use by LESSEE, including damage by fire or
other casualty, such policy to insure LESSEE, LESSOR and OWNER against any clain up to $1,000,000 for ench occurrence
involving bodily injury (including death), and $1,000,000 for each occurrence involving dunnge to praperty. This insurance shall
be primary to and not contributory with any insurance carried by LESSOR, whose insurance shall be considered excess. LESSOR
and OWNER shall be inclided in each such policy as additional insureds ... and each such policy shall be wrikten by or with a
company or companies satisfactory fo LESSOR.

In granting summary judgment to the tenant’s insurer, the lower court judge did not rule on the validity of the liability
provision, finding that it did not effectively shift iability to the tenant for injuries resulting from the “sole” negligence of the
landlord in the manner prohibited under § 15. Spedifically, the judge concluded that because the injury occurred in a common
area for which the landlord was responsible, the injury, if it was in fact the result of negligence, could only have been attributa-
ble to the landlord’s sole negligence.

In addition, the lower court judge ruled that the insurance provision of the lease was void under § 15, because naming the
landlord as an additional insured under the tenant’s insurance policy amounted to the type of indemnification prohibited by the
statute, This holding left many commercial landlords in a precarious position, as it called into question the widespread practice
of requiring that the fandlord be named an additional insured under the tenant’s Hability insurance policy.

As noted above, the supreme judicial court ruled on appeal that § 15 coes, in fact, apply to comumercial leases as well as
residential leases. With respect to the liability provision of the lease, the cowrt upheld the second clause of the provision. That is,
the tenant would indemnify the landlord and hold the landlord harmless from lability for injuries and property damage arising
out of the use or condition of the premises excep! for injuries resulting directly from the landlord’s negligence. The court found
that this second provision was consistent with § 15 because it did not release the landlord from liability for injuries caused by
the landlord’s negligence,

‘The court then turmed to the first clause of the liability provision, which had been the focus of the lower court judge’s
review. This clause provided that the tenant would be solely responsible for injuries and damage occurring on the leased prem-
ises, except for those resulting from the “sole negligence” of the landlord, The court found that the language would effectively
shift to the tenant responsibility for injuries and damage arising from negligent acts for which the landlord may be partially, but
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not solely, responsible, Consequently, the court concluded that the clause was void as violative of § 15, The effect of this holding
is that under § 15, the parties to a commercial lease cannot coniract away any amount of liability for a landlord’s negligent acts.

Additionally, the court disagreed with the lower court’s ruling that the insurance provision amounted to the type of
indemnification barred by the statute, concluding instead that indemnity provisions impose “cbligations that are separate and
distinct from the obligations imposed by an insurance provision.” The court reasoned that § 15 does not apply to insurance pro-
visions because the duty of indemmification resicdes not with the tenant, but rather with the insurer. In support of its conclusion,
the court cited a federal district court deciston interpreting Massachusetts law [Great N. Ins. Co. v. Paino Assocs., 364 RSupp.2d
7{D. Mass. 2005}], which distinguished an obligation te purchase liability insurance from an obligation to indemnify in a dispute
involving a commercial lease and the provisions of § 15, as well as a number of cases from other jurisdictions that have recog-
nized this distinction. This holding validates lease provisions requiring that the landlord be named as an additional insured
under the tenant’s insurance policy.

Nevertheless, while the court’s decision in Norfolk & Dedham Mutual Fire Ins. Co. resolved a number of open questions
with respect fo indemnity and insurance clauses in commercial leases, it also raised new questions with which commercial land-
lords and tenants must now grapple.

Remaining Open Issues—Waivers of Subrogation and Tenants Who Opt to Self-Insure

The most significant open issue after Norfolk & Dedham Mutual Fire Ins. Co. concems the relationship between waivers of subro-
gation and tenants who self-insure, In order to demonsirate the ambiguity that remains, each of these issues will be addressed in
tumn below.

Simply stated, the right of subrogation is the right to pursue another party’s claim as if it were your own. As many read-
ers are aware, it is quite commen in commercial leases for the parties to waive subrogation rights. Waivers of subrogation typi-
cally state that the parties each waive rights of recovery against the other to the extent that the loss is covered by insurance, and
that the parties agree to obtain insurance policies in which a party’s insurance company waives any rights of subrogation that it
may have against the other party, even if the other party were at fault.

The reason for including a waiver of subrogation in a lease is ilustrated by the following example: Suppose that a build-
ing built by the tenant is damaged in a fire caused by the landlord’s negligence. Without a waiver of subrogation, and assuming
that the tenant is carrying fire insurance, the insurance company could pay the tenant for the value of the damaged portion of
the building and then bring an action against the landlord to recover the amount it paid to the tenant. In most cases, such a
result is contrary to the parties’ intent, as the parties typically intend that both parties benefit from the protection of the insur-
ance policy. A waiver of subrogation will ensure that both parties are protected when damages occur. Under Norfolk & Dedham
Mutual Fire Ins. Co., a waiver of subrogation, on its own, s still valid, since a third-party insurer, not the tenant, would be the
party releasing the landlord from Hability.

Just as it is common for commercial leases {o include waivers of subrogation, it is not uncommon for commercial leases to
provide that tenants may self-insure. This option is appropriate for sophisticated tenants with sufficient resources to give land-
lords comfort that they will be able to cover any damages that may arise during the term of the lease and that would otherwise
be covered by an insurance policy. it is typical to require that a pariy satisfy certain creditworthiness tests in order to qualify for
self-insurance. In almost all cases, even if full self-insurance is not permitted, some form of self-insurance exists because of the
presence of insurance deductibles and coinswrance arrangements, which require that the insured pay for a portion of any losses,
While self-insurance more typically involves casualty issues, it is not uncommeon in liability issues, as well, where some insureds
maintain huge deductibles {sometimes called self-retention). Self-insuring is advantageous for tenants because it can represent
significant savings as compared fo the cost of procuring and maintaining insurance through a third-party insurer.

Where a lease includes a waiver of subrogation and also provides that the tenant may self-insure, the landlord is no
longer released from liability by a third-party insurer, which would be valid under Norfolk & Dedhant Mutual Five Ins. Co,, but is
instead released from liability by the tenant. As discussed above, after Norfolk & Dedham Mutual Fire Ins. Co., lease provisions in
which the tenant agrees to release the landlord from liability arising from the landlord’s sole, or even partial, negligence are void
under §15. Thus, it is unclear whether waivers of subrogation will still be enforceable in cases where tenants have opted to self-
insure,

Practical Tips/Suggested Language
After Notfolk & Dedhan Mutual Fire Ins. Co., parties that wish to include both a waiver of subrogation and a provision stating
that the tenant may self-insure run the risk that a court could deem the waiver of subrogation provisions unenforceable, even if
the tenant does not elect to self-insure. In such a scenario, the landlord would be left without the benefit of the waiver, even if
the tenant did not self-insure. However, if a landiord is willing to take this risk, it should be sure to include carefully drafted lan-
guage in the insurance section of its lease, so that it is protected to the maximum extent possible.

Suggested language in this instance is as follows:

During all periods in which the Tenant shall be permitted to self-insure its merchandise and leasehold immprovements in the demised
premises, the rights and obligations of the Landiord and the Tenant shall retnaive the same as if the Tenant shall have purchased and




kept in force thereon insurance from an independent, inskitutional inswrer of recognized responsibility, and, without limitation, the
provisions of Sections ___[Landlord has no fiabilify for Tenant’s Fixtures Furniture & Equipment] and ___ [waiver of subroga-
tion] of this lease shall remir in full force and applicable, Without limitation of the foregoing, it is specifically agreed that if Tenant
50 self-insures in accordance with the foregoing, and with respect to any and all payments made by Tenant (i} o salisfy any appli-
cable insuratice deductible and (1) pursuant fo any coinsurance arrangements, Tenant shall, for purposes of Mass. G.L. ¢, 186

§ 15, be deemed to be the insurer of any loss which is suffered by Tenant as the result of so self-insuring, and Tenant hereby
expressly waives any claims it may have against Landlord for losses in excess of such self-insurance even if such damage arises
front the negligent acts or omissions of Landlord, or Landlord’s agents or employees; provided, however, that Terant shall not be
required to pay “proceeds” fo any person or entity as the result of being deemed the insurer of any such loss. The foregeing provi-
sions {as well as any other provisions dealing with indemnity and the like by Tenant of Landlord) shall be deemed to be modified in
each case by the insertion in the appropriate place of the language: “except as otherwise provided in Mass. G.L. ¢. 186 § 15”.

The last saving clause is most critical to try o protect the enforceability of the release of liability when the tenant insures with a
third-party insurance company.

Conclusion

The court’s decision in Notfolk & Dedham Mutual Fire Ins. Co. provided much-needed guidance with respect to the enforceability
of indemnification and insurance provisions in commercial leases, clarifying that: (i) Mass. G.L. ¢. 186 § 15 applies to commercial
leases; (i) § 15 should be strictly interpreted to preclude landlords from shifting any responsibility for their own negligence to
tenants; and (iii) lease provisions requiring that the tenant name the landlord as an additional insured under the tenant’s insur-
ance policy are vatid.

The isstie remains whether a tenant who self-insures will be able to assert a claim against the landlord for damages arising
out of the landiord’s negligence because of its status as a tenant and the impact of Mass, G.L. c. 186 § 15 or whether the tenant
can waive that claim by placing itself in the status of an insurer. The careful draftsperson will seek to put the issue in its best
light, but also will draft so that the nullifying effect of Mass, G.L. ¢. 186 § 15 is imited,

*KAREN O’MALLEY is a Director in Goulston & Storrs” Real Estate group. She has real estate experience in the acquisition, permit-
ting, financing and leasing of all types of commercial properties. She focuses her practice on retail and office leasing, represent-
ing landlords who lease to national and regionai tenants in enclosed mall, lifestyle and transportation-centered projects. She also
represents landlords and tenants in a variety of office buildings, including corporate headquarters and mixed-use develop-
ments.

*ErIN E, MorrIssgy is an Associate in Goulston & Storrs’ Real Estate group and focuses her practice on general real estate mat-
ters. She is a LEED Accredited Professional,

'Norfolk & Dedham Mutual Fire Insurance Co. v. Morrison, N.E.2d, 2010 WL 1345156 (Mass. April 8, 2010).

Vol. 30 lssue3 FALL/WINTER 2010

Shapping Center Legal Update




