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On April 26, 2010, a Single Justice of the Appeals Court vacated the Superior Court’s order
described in my April 9, 2010 posting. The Single Justice held that the Superior Court
misapplied the “at issue” doctrine because it did not properly conduct a “fact-specific
examination of [the extent to which] the current litigation put ‘at issue’ the client’s
communications with his successor counsel.” Because the Single Justice found that proof of the
malpractice alleged by the plaintiff depended on what transpired at the time his former lawyer
represented him, and not on communications between the plaintiff and his current lawyer made
years later, he held that the plaintiff had not put his communications with his current lawyer “at
issue.” As a result, the plaintiff had not waived his attorney-client privilege with respect to
communications with his current lawyer, and the privilege shielded the lawyer from the
discovery being sought. The Single Justice did, however, state that the defendant was not
precluded from renewing his discovery requests if subsequent developments provide a
compelling case that communications between the plaintiff and his current lawyer have been
placed “at issue.”
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