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An Act Promoting Fairness in Private Construction Contracts (the “Prompt Pay Law,” codified at

M.G.L. Section 29E, Chapter149), which imposes new requirements on private construction

projects, will apply to all construction projects that have an original contract price of $3 million or

more (other than projects containing between one and four dwelling units) entered into on or after

November 8, 2010. 

The Prompt Pay Law has significant consequences for owners and lenders of development

projects. 

1. Failure to respond promptly to payment requisitions and change orders will result in those

requisitions and change orders being deemed approved.

Pay Application Processing—under the new law, periodic payment requests must be submitted

at least every 30 days. Approval or rejection by the owner must occur within 15 days of

submission, and payment must be made within 45 days of approval.

Change-Order Processing—approval or rejection must occur within 30 days of submission of
the request or commencement of work, whichever is later. If approved, the change-order

amounts may be submitted for payment in the next payment application.

If an owner fails to reject a payment or change order request within the specified time limits,

the request is deemed approved. The “deemed approval” for a periodic payment request (but
not a change order) may be reversed if the owner rejects the application prior to the date

payment is due. Any rejection of a payment application or change order must be in writing,

stating the factual and contractual basis for rejection, and must be certified as made in good

faith. If a payment application or change order is rejected, the contractor may invoke the

dispute resolution procedure identified in the contract. _Contract provisions that require a party
to delay commencement of the dispute resolution procedure until a date later than 60 days

after the rejection are void and unenforceable under the Prompt Pay Law.

 

2. New contract provisions are required; old provisions may be void.

The Prompt Pay Law requires all applicable contracts to state the time periods (not to exceed

the new statutory limits) for payment, processing requests for payment, and change order

procedures. Owners should be sure that the time periods in their form construction contracts

are revised to capture the requirements of the new law.
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For questions about the information contained in this advisory, please contact your usual Goulston

& Storrs attorney, any member of the Construction group or your usual Goulston & Storrs attorney.

This advisory and the accompanying chart are an overview only, and the tax incentives include
significant transition rules, limitations and exceptions beyond those listed in this chart. This
overview should not be construed as legal advice or a legal opinion on any specific facts or
circumstances. The contents are intended for general informational purposes only, and you are
urged to consult a lawyer concerning your situation and any specific legal questions you may have.

Pursuant to IRS Circular 230, please be advised that, to the extent this communication contains any
federal tax advice, it is not intended to be, was not written to be and cannot be used by any
taxpayer for the purpose of (i) avoiding penalties under U.S. federal tax law or (ii) promoting,
marketing or recommending to another taxpayer any transaction or matter addressed herein.

Certain common contractual provisions are now severely limited in their application. “Pay-if-

paid” provisions, i.e., contract provisions that condition payment to a party performing work

upon the receipt of payment from a third party (e.g., the owner), are generally unenforceable
except for certain limited exceptions.  The party relying on a pay-if-paid provision, typically a

general contractor who has not been paid by the owner and wants to delay payment to

subcontractors, will generally be out of luck. 

The Prompt Pay Law also voids provisions in construction contracts that require continued
performance on a project for more than 30 days when a contractor or subcontractor has not

been paid, again with only limited exceptions. Contract terms purporting to waive or limit the

effect of the new law will be void and unenforceable.

Owners and lenders should review not only their form construction contracts but also
construction loan provisions and contractor’s consents to ensure compliance with the new law

and to identify procedures to protect themselves from the consequences of a failure to respond

to requisitions and change order requests in a lawful and timely manner. For example, owners

and lenders will want to identify with particularity the supporting documentation required for a

requisition or change order submission to be considered complete. Lenders should also ensure
that any requisitions or change order submissions delivered to the owner will be simultaneously

provided to the lender.
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